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ISSUE 

 

 The parties agreed that the Arbitrator could frame the issue. After reviewing the relevant 

provisions of the applicable Collective Bargaining Agreement, I find that the issue to be decided in 

this hearing is as follows: 

 

Did the City prove the factual charges and rule violations for which the 

Appellant was indefinitely suspended? If so, was indefinite suspension the 

appropriate action, or should the penalty be reduced to lesser discipline? 
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BACKGROUND/FACTS 

Appellant Rebecca Martinez was employed by the San Antonio Police Department 

(“SAPD” or “Department”) for approximately four years and three and one-half months. In 

December 2015 she was romantically involved with a fellow SAPD officer, Eman Fondren, who 

was , . Officer Fondren had  with his 

 on Christmas Day 2015. While off duty that day, Officer Martinez accompanied Officer 

Fondren to pick up his  from his  residence. An altercation between the 

Appellant and  ensued, and  was arrested for assaulting Officer 

Martinez. 

Early the following day, December 26, 2015, the Appellant went on duty. She had occasion 

to go to the SAPD Detention Center as part of her police duties early in her shift. While at the 

Detention Center and on duty, Officer Martinez sought out the holding cell where  

was being detained. She approached the cell, in full uniform, and made sure that  saw 

her. The Appellant passed by the cell several times and at one point took her cell phone out, 

opened the camera function, and held the camera up as if she was photographing  in 

the jail cell. On December 27, 2015, Officer Martinez used the SAPD computer installed in her 

police vehicle to look up  arrest record for the incident two days earlier. 

Towards the end of January 2016,  contacted the Department and issued a 

complaint about the Appellant’s conduct on December 26th. She reported that Officer Martinez 

took pictures of her in the jail cell, which she felt was a method of taunting her and an abuse of 

power for a SAPD officer.  added that the other women in the cell with her were 

upset because they also did not want their photos taken. 
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Sergeant Daniel Gonzales initiated an Internal Affairs investigation into the complaint. He 

interviewed  and several other witnesses in the Detention Center on the night in 

question. Also, he obtained and viewed video from the Detention Center and records from the 

Appellant’s Department-issued computer. 

On April 28, 2016, SAPD Chief William McManus indefinitely suspended Officer 

Martinez by letter which stated in relevant part: 

Officer Martinez has violated Subsection C of Rule XIII of the City of San 

Antonio Fire Fighters’ and Police Officers’ Civil Service Commission Rules, said 

rules having been adopted on February 23, 1998, and thereafter from time to time 

amended, by the Fire Fighters’ and Police Officers’ Civil Service Commission as 

the Civil Service Rules for the Fire and Police Departments of San Antonio. The 

particular civil service rule violated by Officer Martinez and ground for 

suspension is as follows: 

 

(12)  Violation of an applicable fire or police department rule or 

special order. 

 

The Rules and Regulations of the San Antonio Police Department which Officer 

Martinez has violated are as follows: 

 

RULE 3.04 – RESPONSIBILITY TO SERVE THE PUBLIC:  

Members shall serve the public through direction, counseling, 

assistance and protection of life and property. Members shall also 

respect the rights of individuals and perform their services with 

honesty, sincerity, courage and sound judgment.  (C) CONDUCT 

AND BEHAVIOR:  Members, whether on-duty or off-duty, shall 

be governed by the ordinary and reasonable rules of good conduct 

and behavior, and shall not commit any act tending to bring 

reproach and discredit on themselves or the department. 

 

RULE 3.18 – CITY EQUIPMENT/PROPERTY (E) WASTE OR 

CONVERSION:   Members shall not willfully waste or convert to 

their own use any city owned supplies, equipment, or services. 

 

 The factual basis for the instant disciplinary suspension is as follows: 

 

On or about December 26, 2015, at about 2:00 a.m., Officer 

Rebecca A. Martinez went to the San Antonio Police Department 

Detention Center, 401 S. Frio, during her regular tour of duty. 

While at the Detention Center, Officer Martinez sought out a 
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particular prisoner in a holding cell, , the  

 of Officer Martinez’ boyfriend, Officer Eman Fondren.  

 had been arrested several hours earlier following an 

alleged assault of Officer Martinez during a child visitation dispute 

at  home. 

 

When Officer Martinez located  in the holding cell, 

Officer Martinez used her personal cell-phone to photograph  

 without her consent. This amounted to taunting  

 as well as an abuse of her powers as a police officer by 

photographing   for personal reasons while she was in 

detention. This behavior was witnessed by a number of other 

prisoners detained at the time in the same holding cell as  

 

 

On or about the following day, December 27, 2015, Officer 

Martinez used her patrol vehicle’s laptop computer for personal 

reasons twice during her tour of duty, to run a criminal records 

check on . Officer Martinez was listed as an assault 

victim in the arrest report on , and had no police 

purpose for accessing the information for her own use. 

 

Additionally, I find Officer Martinez’ behavior violated the terms 

of the Last Chance Agreement between the City of San Antonio, 

the San Antonio Police Officers’ Association and Officer 

Martinez, which was executed and filed with the Firefighters’ and 

Police Officers’ Civil Service Commission on February 1, 2013, 

and which is attached to this notice and incorporated as Exhibit 

“A." 

 

ARGUMENTS 

City’s Argument 

The City argues that the evidence supports the factual allegations against Officer 

Martinez. Appellant Martinez has admitted that, while at the Detention Center, on duty and in 

uniform, she sought out , a prisoner who was detained in a holding cell, and 

attempted to annoy her. Further, Officer Martinez acknowledges that she later ran a records 

check on  from her vehicle’s SAPD computer for purely personal reasons.  
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Appellant’s only arguments are that her conduct towards  did not amount to 

“taunting” and that she only pretended to take photographs of  but did not actually 

do so. The argument about taunting is merely a matter of semantics. Officer Martinez admitted 

that she acted out of anger and frustration. The person she acted out against was in a vulnerable 

and humiliating situation. Indeed,  testified that she felt vulnerable and intimidated. 

The taking of photographs, whether real or pretend, was furtherance of the Appellant’s attempt to 

taunt and humiliate a person in SAPD custody. She clearly appeared to be taking photographs. 

Moreover, a preponderance of evidence shows there were photographs actually taken. 

The Department conducted a thorough investigation and afforded Officer Martinez a 

disciplinary process through which she had the opportunity to defend herself and tell her side of 

the story. Sergeant Gonzales took a statement from , compiled documentary and 

video evidence, interviewed witnesses, and interviewed the Appellant. He then presented the 

evidence and charges to the SAPD Complaint and Administrative Review Board (“CARB”), 

which unanimously sustained the two allegations asserted against Officer Martinez. A majority 

of the CARB members voted for suspensions of 30 days or more on each of the charges against 

the Appellant. 

The evidence establishes that Chief McManus, the final decision maker, reviewed the 

facts and made a decision that was not arbitrary, capricious, or unreasonable. Chief McManus 

reviewed the evidence and held a Loudermill hearing. He testified that he felt the Appellant’s 

conduct, which amounted to abuse of authority, was particularly egregious because prisoners in 

custody of the Department are owed a higher duty by SAPD officers. The Chief said that this 

was the only case he can recall of a SAPD officer abusing her/his  authority to taunt a prisoner. 

Citing the fact that the majority of the CARB voted for total discipline equal to or exceeding a 
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suspension of 60 days, Chief McManus explained that this amounted to a recommendation of 

indefinite suspension.  

 

The discipline imposed by Chief McManus should not be overruled absent a showing that 

it was “clearly excessive” or “arbitrary, capricious or unreasonable.” None of those factors are 

present here. Moreover, the Association’s argument regarding disparate treatment should be 

rejected because it made no proof that any of the various situations it cited were factually similar 

to the instant matter. Chief McManus testified that he could not recall a case like this one. 

Further, many of the cases cited by the Association were Agreed Suspensions, which are by 

definition not similar to this case because the suspensions were agreed upon by the officers 

involved. It is also well established that settlement negotiations and settlements themselves 

should not be used because of the potential chilling effect on the parties’ willingness to enter into 

settlements. 

The penalty of indefinite suspension is warranted in this case. Officer Martinez engaged 

in a campaign of harassment against a SAPD detainee by taunting her and abusing City 

equipment to run records checks. Her anger and frustration with  is no excuse; she 

acted not in the heat of the moment but after having hours to regain her composure after the 

incident for which  was arrested. Appellant has showed no remorse for harassing a 

vulnerable civilian, and there is no reason to believe she would act differently in the future. 

The City concludes that the indefinite suspension should be upheld. 

Appellant’s Argument 

 While the Association’s closing brief seems generally to concede that the Appellant 

violated at least some of the rules contained in Chief McManus’ charges, it characterizes the 
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violations as “minor” and argues that indefinite suspension was unwarranted. There was no 

credible evidence to support a finding of severe or gross abuse of police authority. Only one 

witness to the event, , testified at the hearing, which makes this a swearing match 

between the two sides.  is not a credible witness. She had every reason to distort 

what happened in order to take revenge against her  new girlfriend. When 

the events occurred that gave rise to this appeal,  had just been arrested for 

assaulting Officer Martinez.  

 Moreover, the evidence does not support  testimony that she was 

traumatized or intimidated by the Appellant. The jail’s video recording shows her engaging in 

conversation with her cellmates and apparently at ease when Officer Martinez passed by her cell. 

She did not report this incident for several weeks and never sought a “Do Not Contact” order. 

Her complaint was merely a pretext for retaliation against the person she held responsible for 

breaking up her  and getting her arrested, and her characterizations of the Appellant’s 

conduct as emotionally abusive should be discredited. 

   The Association attacks Sgt. Gonzales’ investigation by pointing out discrepancies. 

Chief McManus mistakenly believed  was standing up in the cell when she actually 

was sitting on a bench. Also, he failed to do a qualitative analysis of the evidence in order to 

present a true, complete, and fair picture of what happened for the CARB and the Chief.  

 The Appellant’s actions in looking up  arrest record on her MDT were de 

minimis. She was looking for data that she already knew existed and which she could have found 

by doing a publicly available criminal records search on the Internet. There is no proof that 

Officer Martinez obtained any benefit from this search or that she disseminated the information. 
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The CARB’s recommendation regarding discipline for this charge was excessive. Previously, the 

Department’s range of punishment for this offense was up to a three-day suspension. 
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The Association cites eight prior instances of discipline for conduct it asserts to be 

comparable to or more serious than what is at issue here. It contends that the City failed to prove 

that the Appellant’s conduct rose to the level of and exceeded the abuse and malice seen in the 

comparator cases, all of which resulted in temporary suspensions. 

 Indefinite suspension was an excessive penalty. If the Arbitrator believes that any 

punishment must be assessed, the discipline should be reduced to a five-day suspension. The 

Appellant should otherwise be reinstated to full duty and awarded back pay and benefits, 

including interest on back pay at the maximum statutory interest rate permitted by the Texas 

Finance Code, Chapter 300. The Appellant should not have to prove mitigation of damages due 

to the City’s egregious disparate treatment. The Association requests the Arbitrator to retain 

jurisdiction in order to resolve any disputes over the issues of mitigation and restoration of back 

pay and benefits. 

OTHER DISCIPLINE 

 At the hearing, the Association objected to the City’s attempted introduction of evidence 

related to other discipline of Officer Martinez. The two items of discipline are a Last Chance 

Agreement (“LCA”) dated January 4, 2013, which is referenced in the disciplinary letter, and a 

second indefinite suspension, which was issued to the Appellant on the same date as the 

suspension at issue in this case. My interim rulings on these objections were conditional upon 

further argument by the parties, which I agreed could be provided in the parties’ closing briefs or 

in separate briefing before the briefs on the merits of this case. The LCA was conditionally 

admitted into evidence, but all documents and evidence about the second indefinite suspension 

were conditionally excluded with the proviso that I would re-open the record should subsequent 

briefing convince me that the evidence would be admissible. 
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 In its closing brief, the City makes passing reference only to the LCA. Its comment is 

that, since Chief McManus testified that he did not consider the LCA when making the 

disciplinary decision, “the City will not argue in this brief the merits or impact of the Last 

Chance Agreement.” The City’s brief makes no mention at all of the admissibility or relevance 

of evidence related to the second indefinite suspension. I interpret the City’s brief to mean that it 

does not wish to press for the admission, and my consideration of either the LCA or evidence of 

the second indefinite suspension. Accordingly, I give neither issue any consideration in making 

this Award and find no reason to address the Appellant’s motion in limine. 

FINDINGS 

The CBA sets forth specific requirements of what the Arbitrator must include in his or her 

decision in a case such as this. First, I must report those factual allegations that I find to be true and 

whether those facts support sustaining the charges set forth in the charging instrument. 

The facts of this case are only somewhat disputed. During the Internal Affairs 

investigation, the Appellant acknowledged that she sought out  in a Detention 

Center cell and attempted to “annoy” her by pretending to take her photograph. She denies that she 

actually took any photographs of  in the cell, and no such photographs have ever 

surfaced (although the Appellant refused to turn over her phone to investigators). Officer Martinez 

further admits that she used the laptop computer in her patrol vehicle to look up  

arrest record in a criminal history database to fulfill her own curiosity. 

I find that whether the Appellant actually took  photograph is irrelevant. 

Officer Martinez has admitted that she wanted  to believe she was being 

photographed while in a defenseless and humiliating situation. One can reasonably surmise that the 

Appellant intended for this action to make  feel intimidated and apprehensive that 
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photographs of her in jail might surface and bring ridicule upon her. This is not merely an 

“annoyance;” it demonstrates intentional intimidation and humiliation of a civilian in custody of 

the SAPD by an on-duty, uniformed officer. Sitting in a jail cell is, in itself, sufficiently humiliating 

without having your romantic rival parade around taking your picture. It had to be even worse 

when the rival was the apparent winner. 

The Appellant’s actions are not excused by any anger and frustration she felt about the 

assault the previous day. By December 26, Officer Martinez was free and on duty, while  

 was in jail. If the Appellant’s feelings about  were still at such a point of 

escalation that she could not control her actions, she should not have been on duty. This was 

neither a “heat of the moment” event, in that it was calculated, nor was this merely a “minor” 

violation, as the Association urges. I credit Chief McManus’ position that his officers owe a 

heightened duty to persons in SAPD custody. Therefore, I find that this was a serious abuse of 

authority and violation of SAPD Rule 3.04 

The unauthorized use of SAPD equipment to run a records search on  was a 

less serious violation of Rule 3.18. Standing alone, it would not have warranted an indefinite 

suspension. However, I believe the evidence indicates that this violation was a continuation of the 

Appellant’s overall scheme to taunt and humiliate . The action otherwise appears, at 

minimum, to appease the Appellant’s own ego, which enhances the Rule 3.04 violation. 

Having sustained the charges, I am required by the CBA to determine whether indefinite 

suspension was the appropriate level of discipline and, if not, whether a lesser penalty should be 

substituted.     

I do not find any of the Association’s arguments about the quality of Sergeant Gonzales’ 

investigation or hearsay statements to be persuasive. The findings above are supported by the 
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undisputed facts, the video (which was not convincing about what was going on in  

mind), and the Appellant’s own admissions. However, there are aspects of the Association’s 

disparate treatment argument that warrant discussion. 

The City correctly points out that none of the comparator cases cited by the Association is 

identical to the facts of the instant case. While arbitrators assessing disparate treatment arguments 

often point out that comparator cases must be substantially similar to the cases before them, we 

recognize that no two cases are ever completely identical. What is relevant is whether the 

comparator cases indicate that there is a pattern of the Department issuing lesser forms of 

discipline in response to conduct that is similar, equally or more serious in nature, and where there 

were no apparent reasons (i.e., mitigating factors) for creating exceptions for similarly serious 

infractions. 

The City contends that many of the comparator cases should not be considered because 

they were Agreed Suspensions. It insists that an Agreed Suspension is, by its very nature, 

dissimilar from unilaterally-imposed discipline and that Agreed Suspensions are settlements that 

are off limits as evidence in other proceedings. 

On the latter point, I disagree. While settlement discussions, offers, and negotiations are 

generally considered to be off limits in subsequent proceedings, the settlements themselves are not. 

The exception to this understanding is when a settlement states that it is non-precedential and/or 

that it shall not be referred to or cited in future disputes. Here, the Agreed Suspensions do not state 

that they are non-precedential or non-referable, and nothing in the CBA requires treating them as 

such. 

Regarding whether Agreed Suspensions are dissimilar by nature, I do not have sufficient 

evidence to know if this is true. There is nothing in the record to indicate whether the Appellant 
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was offered an opportunity to enter into an Agreed Suspension of a temporary nature in lieu of 

appealing her indefinite suspension. Consequently, I must assume that she was not offered such an 

opportunity, and I see no reason to disregard comparator cases of officers being allowed to agree to 

temporary suspensions for conduct that was equally or more severe than what I might sustain 

against Officer Martinez. 

The comparator cases I find relevant to one degree or another are three Agreed 

suspensions, all of which involved on-duty officers taking actions against civilians who were either 

in SAPD custody or who could reasonably have believed they were being placed in police custody 

by the offending officer’s actions. 

In the case of Sgt. Anthony W. Johnson, the City agreed to a fifteen-day temporary 

suspension based upon charges that the employee violated SAPD Rules 3.04 and 4.06 and upon 

factual allegations that the employee, while on duty, walked into a nightclub, confronted a 

girlfriend who was dancing with another man, grabbed the girlfriend, and ordered her out of the 

club. Chief McManus was the person who entered into this Agreed Suspension on the City’s behalf 

in June 2013. While this also was a serious violation, the action differs in that it was a “heat of the 

moment” decision on the officer’s part. In addition, Officer Johnson apparently was the “loser” in 

the romantic episode, whereas the Grievant was on the other side of the equation and took the 

opportunity to taunt and ridicule her rival. 

Officer Moses Berban entered into an Agreed Suspension for fifteen days on charges of 

violating SAPD Rule 3.04 and Procedures 409 and 501. The factual allegations against him were 

that, while on duty and in uniform, he used excessive force on a juvenile who made an obscene 

hand gesture toward him while the juvenile was walking in the vicinity of his patrol vehicle. The 

officer chased down the juvenile in his vehicle, got out of the vehicle, engaged him in a verbal 
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altercation, and, ultimately, grabbed and threw the juvenile onto the ground. Also, the officer failed 

to activate his Mobile Video recording device prior to initiating contact with the juvenile. Chief 

McManus entered into this Agreed Suspension on the City’s behalf in June 2016. Similar to 

Officer Johnson’s incident, this was a serious violation that occurred at the “heat of the moment.” 

It also is difficult to compare the use of excessive force with the actions of Officer Rodriguez. 

Elizabeth Montoya entered into a five-day Agreed Suspension based upon charges that she 

violated SAPD Rule 3.04 and Procedure 409. Factually, she was charged with kicking and placing 

her foot on the neck of a civilian who, after being taken into SAPD custody, then kicked out the 

door window while in the back of a patrol vehicle. The Agreed Suspension did not characterize her 

actions as excessive force but merely as actions that brought reproach and discredit to the 

Department and herself. She also failed to record the incident on the mobile recording device in her 

patrol vehicle. Acting Chief Trevino agreed to this suspension on the City’s behalf in September 

2015. As this decision was made by a temporary department head and involved “heat of the 

moment” and use of force factors, I do not find that it is directly comparable to determinations by 

Chief McManus. 

The Association also argues that there is some sort of gender discrimination involved in the 

City’s decision to indefinitely suspend Officer Martinez for conduct that arose out of a romantic 

entanglement, while it goes easy on male officers who act out toward romantic objects or rivals. I 

expect there is more to these situations than meets the eye but, regardless, the evidence of such 

discrimination is insufficient to make a reasoned determination. 

In summary, the Grievant’s actions constituted serious violations. She, while on duty and in 

uniform, (1) sought out a prisoner for personal reasons and (2) taunted the prisoner by taking or 

pretending to take photographs. These actions were taken in the presence of the public. Officer 
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Martinez continued her campaign against the citizen by using Police Department equipment for 

personal reasons. I find insufficient reason to overturn the Chief’s decision. 
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AWARD 

 

The appeal is denied. Officer Rebecca Martinez is permanently removed from 

employment in the City of San Antonio Police Department. 

 

 

________________   March 15, 2018 

William L. McKee, Ph.D.      

Arbitrator          

 

 




