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 IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

CHERYL JONES, Individually and   § 
as Natural Mother to MARQUISE JONES  § 
and as Representative of the Estate of § 
MARQUISE JONES, DECEASED,  § 
BLAKE LAMKIN, Individually and as § 
Natural Father to MARQUISE JONES, § 
WHITNEY JONES, Individually, and § 
K.J., a Minor, By and Through Her Mother §  
and Guardian, MELKAY L. NATION, § 
 § 

Plaintiffs, § CIVIL ACTION NO. 5:14-CV-328 
§ 
§ 

v. §  JURY TRIAL DEMANDED 
 § 
THE CITY OF SAN ANTONIO, TEXAS, § 
ROBERT ENCINA, JOHN BURKE, § 
QUINONEZ FOODSERVICE, INC. AND § 
CHACHO’S 8614 PERRIN BEITEL, LTD, § 
 § 
 Defendants. § 

             
 

PLAINTIFFS’ RULE 59 MOTION FOR NEW TRIAL 
             

 
 Plaintiffs file this Motion for New Trial, pursuant to Federal Rule of Civil Procedure 59(a), 

asking that this Court, set aside its April 6, 2017 final judgment (Doc. 328) and grant a new trial 

because, among the other reasons raised at trial, the jury’s verdict is contrary to the great weight 

of the evidence. 

I. Introduction 

 This case is, and has always been, centered on whether Defendant Robert Encina’s 

actions—his use of deadly force to shoot and kill Marquise Jones as he was running from the 

scene—was objectively reasonable under the circumstances.  However, the jury never reached that 
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issue.  Instead, the jury only answered Question 1—a question that centered exclusively on 

whether Encina used excessive and unnecessary deadly force in violation of Marquise Jones’ 

federal constitutional rights.  The answered “No” to Question 1 and therefore did not reach the 

question of whether Encina’s conduct was objectively reasonable.  That verdict simply cannot be 

allowed to stand. 

 There can be no question, nor has there ever been a serious question in this case, that 

Encina’s use of deadly force was excessive.  The U.S. Constitution prohibits the use of 

unreasonable or excessive force while making an arrest, even if the arrest is otherwise proper.  As 

the U.S. Supreme Court pointed out long ago, the use of deadly force to prevent escape, no matter 

the circumstances, is constitutionally unreasonable unless there is probable cause to believe the 

suspect poses a significant threat of death or serious physical injury to the officer or others.  

Tennessee v. Garner, 471 U.S. 1, 12 (1985). In deadly force cases, the only question becomes 

whether deadly force is objectively reasonable under the circumstances—i.e., as this Court 

instructed the jury, when the officer would have reason to believe that the suspect poses a threat 

of serious harm to the officer or others.  (Doc. 321 at 7, 8). 

 The jury never reached this issue because it failed to get past Question 1—the question that 

asked whether Encina used deadly force in violation of Jones’ constitutional rights.  The jury’s 

“No” answer to that question is against the great weight of the evidence.  The law makes the use 

of deadly force unconstitutional unless the officer has probable cause to believe the suspect poses 

a threat of physical harm to the officer or others.  A new trial should be granted so that the jury 

can answer the true issue—whether the officer’s use of excessive force was objectively reasonable 

under the circumstances. 

  

Case 5:14-cv-00328-RCL   Document 333   Filed 05/04/17   Page 2 of 11



PLAINTIFFS’ MOTION FOR NEW TRIAL PAGE 3 OF 11 

II. Standard for granting a Rule 59 Motion for New Trial. 

 A district court has wide discretion to order a new trial under Rule 59 based on the court’s 

“appraisal of the fairness of the trial and the reliability of the jury’s verdict.” Smith v. Transworld 

Drilling Co., 773 F.2d 610, 612-13 (5th Cir. 1985); see also Fed. R. Civ. P. 59(a)(1)(A). Rule 59(a) 

does not provide specific grounds on which a new trial may be granted, but the Fifth Circuit has 

identified several examples of circumstances in which a new trial is proper, including “the verdict 

is against the weight of the evidence, the damages awarded are excessive, the trial was unfair, or 

prejudicial error was committed in its course.” Smith, 773 F.2d at 612-13 (citations omitted); see 

also DLC Mgmt. Corp. v. Town of Hyde Park, 163 F.3d 124, 133 (2d Cir. 1998) (new trial may be 

granted if: (1) “the jury has reached a seriously erroneous result,” (2) “the verdict is a miscarriage 

of justice,” and (3) the verdict is “against the weight of the evidence.”).  

In determining whether a new trial is warranted because the verdict is contrary to the weight 

of the evidence, “the district court weighs all the evidence, but need not view it in the light most 

favorable to the nonmoving party.” Smith, 773 F.2d at 613.  

While the court is to respect the jury's collective wisdom and must not simply 
substitute its opinion for the jury's, “[i]f the trial judge is not satisfied with the 
verdict of a jury, he has the right—and indeed the duty—to set the verdict aside and 
order a new trial.”  

 

Id. (citations omitted). Principles of deference do not, however, override the trial judge’s duty to 

see that there is no miscarriage of justice.  Ruffin v. Fuller, 125 F. Supp. 2d 105, 109 (S.D.N.Y. 

2000) (granting new trial in excessive force case) (quoting United States v. Landau, 155 F.3d 93, 

105 (2d Cir. 1998)); see also Busch v. City of New York, 224 F.R.D. 81, 94-96 (E.D.N.Y. 2004) 

(granting new trial in excessive force shooting case).  In fact, a trial court should grant a new trial 

if it is convinced that the jury reached a seriously erroneous result or that the verdict is a 

miscarriage of justice.  Ruffin, 125 F. Supp. 2d at 109 (quoting Landau, 155 F.3d at 104). 
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 Here, the jury’s refusal to find that Encina used excessive force despite the undisputed 

proof that Encina shot Marquise Jones in the back as he ran away is the sort of “erroneous result” 

and “miscarriage of justice” that warrants a new trial.  While there may be an issue that is yet to 

be resolved by a jury regarding whether Encina’s conduct was objectively reasonable under the 

circumstances, even though Encina himself testified that Jones did not point a weapon at him and 

there was no testimony from any other person that Jones posed any threat of serious physical harm, 

there can be no question that the deadly force he used to stop Jones was unconstitutional.   

III. Question 1 asked the jury to determine whether the deadly force used by Encina was 
unconstitutional—the only answer to that question that would be supported by the 
law and the evidence was “Yes.” 

 
 The jury’s answer to Question 1 simply cannot be reconciled with the evidence or the law.  

Question 1 asked the jury: 

Do you find that plaintiffs have proven by a preponderance of the evidence that 
Defendant Robert Encina used excessive and unnecessary deadly force, in violation 
of Marquise Jones’ federal constitutional rights, pursuant to my instructions 
regarding COUNT I: EXCESSIVE AND DEADLY FORCE BY ROBERT 
ENCINA. 

 
See Verdict Form (Doc. 327) at 2.  The jury answered this question “No.”  See id.  Because the 

jury answered this Question “No,” the jury answered none of the other questions.  Among the 

questions the jury never reached was the very next question, Question 2, which asked: 

Do you find from a preponderance of the evidence that no reasonable officer 
possessing knowledge of clearly established law and the information known by 
ROBERT ENCINA at that time, could have believed that the amount of force used 
against MARQUISE JONES was reasonable and necessary? 

 
See id. at 3. 

 It is important, however, to view Questions 1 and 2 together to determine exactly what the 

jury was being asked in Question 1.  The Court’s instructions help in this regard.   

As the Court explained, and as the law provides,  
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To prevail on a Fourth amendment excessive-force claim, Plaintiffs must prove the 
following by a preponderance of the evidence: 
 
1. An injury; 
 
2. That the injury resulted directly from the use of force that was excessive to 

the need; and  
 
3. That the excessiveness of the force was objectively unreasonable. 
 

See Jury Instructions (Doc. 321) at 6; see also, e.g., Flores v. City of Palacios, 381 F.3d 391, 396 

(5th Cir. 2004).  Question 1 asked about the first two elements of the Plaintiffs’ excessive force 

claim.  Question 2 asked about element 3.   

 The jury’s instructions tracked the case law in distinguishing unconstitutional deadly force 

from the objective reasonableness issue.  Elements one and two simply required proof that Jones 

was killed as a result of Encina shooting him.  See, e.g., Duke v. Cartlidge, No. 

5:04CV322DCBJMR, 2006 WL 2788541, at *9 (S.D. Miss. Sept. 26, 2006) (“It is undisputed that 

Duke suffered a gunshot wound from Deputy Duckworth on October 22, 2002; therefore, the first 

two elements needed to establish an excessive force claim are clearly met.”).  The fact that Jones 

was killed when Encina shot him was never disputed, nor could it be.  And, the use of deadly force 

to prevent escape is, whatever the circumstances, constitutionally unreasonable.  See Garner, 471 

U.S. at 11.  Deadly force will always violate the Fourth Amendment unless “the officer has 

probable cause to believe that the suspect poses a threat of serious physical harm, either to the 

officer or others.”  See Gutierrez v. City of San Antonio, 139 F.3d 441, 446 (5th Cir. 1998) (quoting 

Garner, 471 U.S. at 11); Hatcher v. Bement, No. 16-10488, ___ Fed. App’x ___, 2017 WL 243339, 

at *3 (5th Cir. Jan. 19, 2017).  Thus, factually and legally, there could be only one correct answer 

to whether Encina’s use of deadly force violated Jones’ federal constitutional rights—“Yes.”  
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IV. Question 2 focused on whether Encina’s use of deadly force was objectively 
reasonable, but because of the jury’s erroneous answer to Question 1, the jury never 
reached it. 

 
 Whether Encina’s use of excessive force to seize Jones was objectively reasonable—i.e., 

whether Encina had probable cause to believe that Jones posed a threat of serious physical harm 

either to Encina or others—was an entirely different issue and an issue reserved entirely for 

Question 2.  Only Question 2 uses the word “reasonable,” and this Court’s instructions made it 

clear that in deciding whether Encina’s use of force was reasonable (element 3), the jury was to: 

 “carefully balance the nature and quality of the intrusion on MARQUISE JONES’ 
right to be protected from excessive force against the government’s right to use 
some degree of physical coercion to make an arrest”; and 
 

 “pay careful attention to the facts and circumstances, including the severity of the 
crime at issue, whether MARQUISE JONES posed an immediate threat to the 
safety of the officers or others, and whether he was actively resisting or attempting 
to evade arrest.” 
 

See Jury Instructions (Doc. 321) at 6-7.  This standard was repeated, with some slight variation, as 

part of Encina’s qualified immunity defense: 

 “Deadly force is permissible only if the officer has probable cause to believe a 
suspect poses a threat of serious physical [injury].  For example, an officer may not 
use deadly force to prevent the escape of a fleeing suspect unless there is probable 
cause to believe that the suspect had committed a felony and such force is necessary 
to prevent the suspect’s escape, and the officer has probable cause to believe that 
the suspect poses a significant threat of death or serious physical injury to the 
officer or others.” 

 
See id. at 8.  But, the jury never reached the reasonableness issue and, as such, never had any 

occasion to consider whether Jones “posed an immediate threat to the safety of the officers or 

others” and therefore whether Encina’s unconstitutional use of deadly force was justified.  The 

jury should have reached this issue. 

 After all, as this Court has noted before, it is the test of reasonableness that is the touchstone 

of the Fourth Amendment test that must be determined without regard to the officer’s intention or 
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motivation, and that must allow for the fact that officers are often forced to make split-second 

judgments in circumstances that are tense, uncertain, and rapidly evolving.  Bailey v. City of San 

Antonio, No. 5:13-cv-00700-RCL, 2016 WL 1299017, at *4 (W.D. Tex. March 31, 2016) (citing 

and quoting Graham v. Connor, 490 U.S. 386, 396-97 (1989), and Poole v. City of Shreveport, 

691 F.3d 624, 630 (5th Cir. 2012)).  Because the jury never reached this “reasonableness” issue, 

the circumstances surrounding Encina’s use of deadly force never came into play.   

Question 1 simply asked the jury to determine whether Encina’s use of deadly force to stop 

Jones violated Jones’ constitutional rights.  The only possible answer to that question, and the only 

answer that would be supported by the law and the evidence, was “Yes.”  When the jury failed to 

answer that question correctly, it committed the sort of serious error and miscarriage of justice that 

warrants relief under Rule 59.  At its most basic, the jury’s refusal to find that Encina used deadly 

force in violation of Jones’ federal constitutional rights was against the great weight of the 

evidence.  This Court should grant a new trial. 

V. Even assuming the jury was allowed to consider evidence that Jones may have had a 
gun, the great weight of the credible evidence proved that Jones was not armed and 
was not a threat to Encina or anyone else at the time Encina shot him. 

 
 As was made clear above, Encina’s use of deadly force violates Jones’ Fourth Amendment 

rights unless it is shown that Encina had probable cause to believe that Jones posed a threat of 

serious physical harm to Encina or others at the moment that Encina used deadly force.  Hatcher, 

2017 WL 243339, at *3 (emphasis added).  Encina claimed that he had probable cause to believe 

that Jones was a threat because Jones had a gun.  However, the overwhelming weight of the 

credible evidence revealed that Jones did not have a gun, did not have a gun in his hands as he 
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exited the vehicle and ran in the opposite direction of Encina, and never posed a threat of serious 

physical harm to Encina or anyone else.1 

Five of the six witnesses interviewed by the SAPD either said Jones was not armed or that 

they did not see Jones with a gun when he exited the vehicle and that had he been armed they 

would have been able to observe it. See Plaintiffs’ Ex. 18 (SAPD Officer Involved Shooting/Final 

Report).  James Brantley, an eyewitness who was never interviewed by the SAPD despite being 

directly in the center of the crime scene, said he had a clear view of Jones and Jones did not have 

a gun in his hands as he exited the vehicle and ran away from the car and Encina.  Whitney Jones 

and Dominique Carter, who were passengers in the car with Jones, testified Jones did not have a 

gun in the car or in his hand as he exited the vehicle. Additionally, Jenny Lerma, who was working 

the drive through cash register that night and testified that she had the "best view" inside the vehicle 

from where she was standing in the drive thru lane, was certain that Jones did not have a gun. Carol 

Shedrick, who was also working the drive thru lane, similarly testified that she had a clear view of 

Jones and did not see a gun in his hands.  Numerous witnesses were present when the shooting 

occurred. Although witnesses gave conflicting accounts of some of the details surrounding the 

shooting, the clear majority either did not see Jones with a gun or did not see any gun in Jones’ 

hands.  

A gun was found 25 feet from Jones’ body, although it was initially reported to only be a 

few feet away, but there was no evidence that it belonged to Jones or that Jones ever touched it.  

Encina did not see the gun although he was seen going towards Jones’ body after the shooting, and 

by all appearances Encina never even looked for a gun, even though that was the alleged focus of 

                                           
1 Because the trial transcript has not yet been prepared, this motion does not include citations to the record but simply 
attempts to recall the trial testimony as accurately as possible. 
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his concern.  The gun was not dusted for fingerprints in 2014 nor was there any physical evidence 

that traced and/or connected the gun to Jones.  At trial, it was revealed for the very first time that 

the City conducted a DNA test of the gun in 2016 (two years after the shooting) that failed to reveal 

any connection to Jones.2 No one from the SAPD could testify as to who authorized the 2016 test 

or why a DNA test of the gun was conducted almost two years after the incident. 

Ultimately, even assuming Jones did have a gun, Encina admitted that Jones never pointed 

it at him.  Not surprisingly, none of the witnesses observed Jones point a gun at Encina or any 

other person.  So, even assuming Jones had a gun (which the majority of witnesses plainly and 

credibly negated), just having a gun in one’s hand does not make a person per se dangerous or a 

threat to others.  Graves v. Zachary, 277 Fed. App’x. 344, 348 (5th Cir. 2008). 

The only witnesses to say they saw a gun were Encina, Anthony Molina (the manager of 

ChaCho’s), and Aurora “Lola” DeLeon (a cashier at ChaCho’s).  DeLeon, however, never 

mentioned a gun when she gave her sworn statement to the SAPD detective.  Over a year later, 

after talking to Molina, DeLeon suddenly claimed to have seen a gun.  But, at trial, DeLeon’s own 

911 call was presented to her and the jury in which DeLeon was specifically asked if she saw a 

gun.  DeLeon admitted on the call that she did not see any gun. 

The witnesses closest to Jones and those in the best position to see Jones all said Jones had 

no gun.  Those that claimed that Jones had a gun, including Encina—certainly an interested 

witness—all had differing versions of the event, including when and where a gun was seen.  

Ultimately, the description of the gun differed greatly from the only gun found at the scene, a gun 

                                           
2 The gun found at the scene did not even match the physical description given by Encina.  Encina claimed the gun 
was a silver revolver, but the gun found at the scene was a blue steel handgun found approximately 25 feet away from 
where Jones’ body landed. 
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found 25 feet away from Jones and a gun that no one, including the SAPD and Encina, ever proved 

belonged to Jones or was even remotely connected to Jones. 

The overwhelming, credible evidence at trial proved that Encina shot an unarmed man that 

posed no threat of harm to Encina or anyone else.  These circumstances presented the textbook 

definition of excessive force and proved a clear violation of Jones’ Fourth Amendment rights.  The 

jury simply got it wrong, and because the weight of the evidence proves that Encina used excessive, 

deadly force in violation of Jones’ constitutional rights, and to prevent a serious error and a 

miscarriage of justice, this Court should grant the Plaintiffs a new trial. 

VI. Prayer 
 

For these reasons, Plaintiffs respectfully request this Court grant their Rule 59 Motion for 

New Trial, set aside the April 6, 2017 Order (Doc. 328) entering judgment in favor of the 

Defendants and ordering that Plaintiffs take nothing, and re-set this case for a trial on the merits.  

Plaintiffs further request such other relief to which they may be justly and equitably entitled. 

Respectfully submitted, 

By: /s/ Thad D. Spalding                   
Daryl K. Washington 
State Bar No. 24013714  
WASHINGTON LAW FIRM, PC 
325 N. St. Paul St., Suite 3950 
Dallas, Texas 75201 
214-880-4883 
214-751-6685 - fax 
dwashington@dwashlawfirm.com 
 
and 
 
Thad D. Spalding 
State Bar No. 00791708 
tspalding@kdplawfirm.com 
Kirk L. Pittard 
State Bar No. 24010313 
kpittard@kdplawfirm.com 
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KELLY, DURHAM & PITTARD, LLP 
P.O. Box 224626 
Dallas, Texas 75222 
(214) 946-8000 
(214) 946-8433 (fax) 

ATTORNEYS FOR PLAINTIFFS 
 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on May 4, 2017, I electronically filed the foregoing document with 
the clerk of the court for the U.S. District Court, Western District of Texas, using the electronic 
case filing system of the court.  The electronic case filing system sent a “Notice of Electronic 
Filing” to the following attorneys of record who have consented in writing to accept this notice as 
service of this document by electronic means: 
 
N. Mark Ralls 
mralls@hdr-law.com 
HOBLIT DARLING RALLS HERNANDEZ & 

HUDLOW, LLP 
Bank of America Plaza 
300 Convent Street, Suite 1450 
San Antonio, Texas 78205 
Attorney for Defendant, Robert Encina 
 

Andrew Segovia  
City Attorney  
Deborah Lynne Klein 
Deborah.klein@sanantonio.gov 
Deputy City Attorney 
Office of the City Attorney, 
Litigation Division  
CITY OF SAN ANTONIO 
111 Soledad St., 10th Floor  
San Antonio, Texas 78205 
Attorneys for Defendant,  
City of San Antonio, Texas 

Shawn Fitzpatrick 
skf@fitzkoslaw.com 
FITZPATRICK & KOSANOVICH, P.C. 
P.O. Box 831121 
San Antonio, Texas 78283-1121 
Attorneys for Defendant,  
City of San Antonio, Texas 
 

 

   
/s/ Thad D. Spalding  
Thad D. Spalding  
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